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ABU BAKAR JAIS

    GROUNDS OF JUDGMENT  Introduction 

[1]This is an application by the Plaintiffs to cross-examine the Defendant because of the affidavit 
sworn and affirmed by the latter in his application to strike out the Plaintiffs suit. The Plaintiffs 
present application is filed pursuant to o. 38 r. 2 (2) and (3) of the Rules of Court 2012 (“ROC”).
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[2]The application is therefore interlocutory in nature, filed for the limited purpose as indicated 
and not substantially affecting the crux of the dispute between the parties in the main suit.
   Background Facts 

[3]The First Plaintiff is the former Prime Minister of Malaysia of 22 years. The Second and Third 
Plaintiffs, like the First Plaintiff are former members of UMNO, the main political party in a 
coalition forming the present government.
 

[4]The Defendant is the current and sixth Prime Minister of Malaysia. He is also the President of 
UMNO and Chairman of Barisan Nasional (“BN”), the coalition.
 

[5]All three Plaintiffs are up in arms against the Defendant for alleged financial improprieties in a 
company wholly owned by the Government of Malaysia, 1Malaysia Development Berhad 
(“1MDB”). From their statement of claim, it is indicative that they subscribe to this belief because 
of initial news reports from among others, Sarawak Report and Wall Street Journal regarding 
these alleged wrongdoings and other events happening subsequently to their understanding, 
lending credence to that belief.
 

[6]The Defendant is the Chairman of the Board of Advisors of 1MDB. The allegation among 
others is that at least the amounts of RM 2.6 billion and RM 42 million went into the personal 
bank accounts of the Defendant from SRC International Sdn Bhd a subsidiary of 1MDB without 
any justification whatsoever.
 

[7]The former Attorney General of Malaysia (“AG”) subsequently headed a task force 
investigating the alleged fund transfer into the personal bank accounts of the Defendant. The 
members of the task force include the former governor of the central bank, the head of the 
police force and head of the Malaysian Anti-Corruption Commission.
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[8]Events ensued later with the termination effectively of the service of the former AG from his 
post in the midst of the investigation. In addition, four members of Parliament’s Public Accounts 
Committee (“PAC”) also investigating 1MDB were appointed to the cabinet, thus disqualifying 
them as members and affecting tremendously the said investigation by PAC.
 

[9]The Plaintiffs make the allegation all these were orchestrated by the Defendant as Prime 
Minister. The Defendant is said to interfere and halt the investigation by using his office and 
power as the Prime Minister.
 

[10]The statement of claim of the Plaintiffs also makes allegation that the government machinery 
was used to harass and intimidate those who are critical of 1MDB and the Defendant. These 
include taking actions against news agencies such as the Edge Media Group for allegations of 
inaccurate reports pertaining to 1MDB. It is also alleged members of the opposition critical of the 
Defendant and 1MDB had been banned for overseas travel without reasons. Further the then 
Deputy Prime Minister, Tan Sri Muhyiddin Hj Mohd Yassin (“TS Muhyiddin”) who had allegedly 
demanded the Defendant to come clean on 1MDB was also removed from his post. Also 
dismissed was Minister of Rural and Regional Development, Dato Seri Haji Mohd Shafie bin Haji 
Apdal (“DS Mohd Shafie”) who publicly called on the Defendant to explain the purported 
financial scandal of 1MDB. All these too are alleged by the Plaintiffs to be attributable to the 
Defendant as Prime Minister.
 

[11]The statement of claim of the Plaintiffs asserts that all three have the right to bring action 
against the Defendant on the tort of misfeasance in public office and/or tort of breach of 
fiduciaries in public office. In fact the Plaintiffs state that they are bringing this action against the 
Defendant in his personal capacity for committing both torts.
 

[12]The prayers sought by the Plaintiffs from this court include a declaration that the Defendant 
committed the tort of misfeasance in public office and/or tort of breach of fiduciaries in public 
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office because of interference and obstruction in the investigations pertaining to 1MDB and other 
related companies. Also sought is that the Defendant pays the amount RM 2.6 billion as 
exemplary damages and the amount RM 42 million as aggravated damages to the Government 
of Malaysia.
   The Defendant’s Application 

[13]Prior to the current application of the Plaintiffs, the Defendant had filed his application to 
strike out the Plaintiffs suit on the basis that the Defendant as the Prime Minister cannot be 
legally considered as a public servant or public officer. Therefore the Defendant is of the view it 
is plainly wrong for the Plaintiffs to sue him based on the torts of misfeasance in public office 
and/or tort of breach of fiduciaries in public office. This assertion became the basis for the 
application of the Defendant to strike out the Plaintiffs suit. In turn, this affidavit of the Defendant 
on this issue supporting his application for striking out forms the basis of the Plaintiffs current 
application to cross-examine the former.
 

[14]This court had already ruled that the Defendant’s striking out application shall be heard only 
after the current application of the Plaintiffs be determined as it’s only appropriate that the 
Plaintiffs present application be heard first. For having the striking out application be decided 
first, would render the Plaintiffs current application meaningless.
   The Plaintiffs Arguments 

[15]Alluding to the Court of Appeal’s case of Tetuan Kumar Jaspal Quah & Aishah (suing as a 
firm) v The Co-Operative Central Bank Ltd  [2007] 4 MLJ 638, the Plaintiffs submitted that the 
three conditions laid down in that case to justify cross-examination have already been satisfied 
by them. First, they had fulfilled the condition that they must reply and dispute the relevant part 
of the Defendant’s affidavit. Second, the proposed cross-examination is relevant to the issue 
raised in the Defendant’s application to strike out the Plaintiffs suit and thirdly there is still a need 
for cross-examination as it would advance the cause of justice as the affidavit evidence or 
contemporaneous documents on the issue to be cross-examined is not sufficient based just on 
affidavits filed alone for the court to decide.
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[16]For the first condition as explained above, the Plaintiffs submitted there is a need for cross-
examination of the Defendant since both parties had disputed the assertions of each other and 
thus in the absence of oral testimony, this court should only be confined in its decision to the 
undisputed issues and facts not contested by either party. Therefore when there are disputed 
issues, it is only right that cross-examination be allowed for this court to come to a just and fair 
decision. This cannot be achieved if the court is confined in its decision based only on 
undisputed issues and facts.
 

[17]For the second condition as narrated, the Plaintiffs contended the Defendant contradicted 
himself in his affidavit for the striking out of the Plaintiffs suit on his position as the Prime 
Minister by saying he is not a public servant or public officer but at the same time asserting that 
the Plaintiffs attempt to drive him from public office.
 

[18]For the submission on this contradiction, firstly the Plaintiffs referred to specifically 
Paragraphs 7 and 8 of that affidavit of the Defendant.
 

[19]Paragraph 7 of the Defendant’s affidavit states;
 

I am further advised by my solicitors and verily believe such advice to be true that I am not a member of the public service 
or a public officer in my pleaded capacities as Prime Minister, Minister of Finance, Chairman of BN and President of 
UMNO. Accordingly this among other reasons, results in the purported cause of action not being able to get off the ground 
and accordingly justifies this action being struck out and/or dismissed.
 

[Emphasis Added]
 

 

[20]Paragraph 8 of the Defendant’s affidavit states;
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I am further advised by my solicitors and verily believe such advice to be true that the ingredients of the tort of misfeasance 
in public office have not been complied with by the Plaintiffs in respect of their purported first cause of action namely that –

 

(a) I am not a member of the public service or public officer in my pleaded capacities as Prime Minister, Minister of 
Finance, Chairman of BN and president of UMNO; 

(b) The loss, if any, to the Plaintiffs have not been cause by the exercise of any power by myself as a public officer; 

(c) My acts, if any, as public officer (which are not admitted), are neither malicious nor illegal or unlawful or that it 
caused injury to the Plaintiffs. 

 

[Emphasis Added]
 

 

[21]Then the Plaintiffs referred to Paragraph 25 of the Defendant’s affidavit which states;
 

I am further advised by my solicitors and verily believe such advice to be true that there is simply no basis for this action 
and that there is no cause of action on the facts of this case. Further, I am advised by my solicitors and verily believe such 
advice to be true that this action is, in addition, scandalous, frivolous and vexatious and an abuse of the Court’s process. I 
would go further and state for the record that this action is filed for a collateral and an ulterior purpose and that this is a 
clear abuse of process of this Honourable Court. The collateral and ulterior purpose and that this action seeks to serve is a 
purely political purpose and an attempt by the Plaintiffs, and in particular the 1st Plaintiff, to drive me from public office. I am 
advised by my solicitors and verily believe such advice to be true that the process of the courts of law are not intended to 
serve ulterior or political purposes and for this reason alone, this action should be struck out.
 

[Emphasis Added]
 

 

[22]The Plaintiffs submitted that Paragraphs 7 and 8 of the Defendant’s affidavit contradict 
Paragraph 25 of the same affidavit as stated above as Paragraphs 7 and 8 of the Defendant’s 
affidavit express the Defendant’s denial he is a public servant or public officer but Paragraph 25 
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of the same affidavit shows that the Defendant asserts the Plaintiffs attempt to drive him out 
from public office. Essentially the Plaintiffs argued that Paragraphs 7 and 8 contradict Paragraph 
25 of the Defendant’s own affidavit because since the Defendant is of the view he is not a public 
servant or public officer, he cannot be driven out from public office. As such, the Plaintiffs 
submitted it is only appropriate that the Defendant be called for cross-examination on this 
contradiction to ascertain the actual nature of his employment. Thus the Plaintiffs contended that 
the second condition as laid down in Tetuan Kumar that the proposed cross-examination is 
relevant to the issue raised in the Defendant’s application to strike out the Plaintiffs suit is also 
satisfied by the Plaintiffs.
 

[23]In addition the Plaintiffs argued that Paragraph 24 of the Defendant’s affidavit for the striking 
out denies Plaintiffs assertion that TS Muhyiddin and DS Mohd Shafie had been dismissed and 
four members of PAC were appointed into the cabinet thus rendering the investigation by the 
same greatly affected. According to the Plaintiffs, this denial runs contrary to public knowledge 
upon which this court should take judicial notice. As the denial is untrue as against public 
knowledge, the Plaintiffs submitted the Defendant ought to be subjected to cross-examination.
 

[24]As for the third condition, the Plaintiffs contended that cross-examination of the Defendant is 
necessary as there is insufficient affidavit evidence or contemporaneous documents in the 
Defendant’s affidavit in support for this court to decide on the striking out on the issue whether 
the Defendant is a public servant or public officer. This is especially so when the Plaintiffs 
argued that there is contradiction as explained on this very issue in the Defendant’s affidavit 
supporting the application for striking out of the Plaintiffs suit.
 

[25]The Plaintiffs also referred to the contention of the Defendant that “public officer” is a 
question of law and “public office” is a question of fact which can be ascertained by this court by 
looking at the affidavits without the need to cross-examine the Defendant. On this, the Plaintiff 
submitted that when there are question of law and question of fact, the question of fact must be 
determined first before the question of law can be decided. Hence the Plaintiffs contended 
cross-examination is necessary for the Defendant to explain what he meant by the term “public 
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office”. It is also argued that the attempt by the Defendant to clarify that term at this stage is an 
afterthought only to avoid being called for cross-examination.
 

[26]Further the Plaintiff submitted as the credibility of the Defendant is being challenged with 
regard to the contradictions in his affidavit, his credibility can only be tested by cross-
examination on these contradictions. It is also said that this court should allow the cross-
examination of the Defendant whenever there is contradiction in a particular affidavit of a 
deponent.
   The Defendant’s Arguments 

[27]In essence the Defendant submitted this court has the discretion whether to allow for the 
cross-examination requested by the Plaintiffs. And the discretion should be exercised depending 
on the facts of each particular case.
 

[28]The Defendant also submitted there is no conflict between what is stated in Paragraphs 7 
and 8 and Paragraph 25 of his affidavit for the striking out. In pith and substance, the Defendant 
submitted there is no ostensible nor apparent conflict between Paragraphs 7, 8 and 25 of the 
Defendant’s affidavit.
 

[29]The Defendant argued he did not depose Paragraphs 7 and 8 of his affidavit on his own 
personal knowledge but was merely stating what was advised to him by his solicitors. Cross-
examination will elicit no useful purpose under this circumstance. Paragraphs 7 and 8 are 
matters of law upon advised by the Defendant’s solicitors.
 

[30]Even if cross-examination is ordered, the Defendant at the most could only say he was 
advised by his solicitors in affirming Paragraphs 7 and 8. He has no knowledge of the legal 
effect or position of what is affirmed and even if cross-examined on what was the legal advice 
proffered by his solicitors, that would be protected by legal professional privilege and therefore 
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constitutes solicitor-client communication entitling him not to answer. In support of this very 
argument the Defendant’s cited s.126 (1) of the Evidence Act 1950 that states;

 

No advocate shall at any time be permitted, unless with his client’s express consent, to disclose any communication made 
to him in the course and for the purpose of his employment as such advocate by or on behalf of his client, or to state the 
contents or condition of any document with which he has become acquainted in the course and for the purpose of his 
professional employment, or to disclose any advice given by him to his client in the course and for the purpose of such 
employment.
 

[Emphasis Added] 
 

 

[31]The Defendant further submitted whether he is a public officer is a pure question of law that 
requires no cross-examination.
 

[32]The Defendant also argued that cross-examination of a deponent of an affidavit is very 
rarely granted. It is practically unheard for a striking out application, the deponent of the affidavit 
in support is required to be cross-examined as this has the effect it would not be a plain and 
obvious case for striking out.
 

[33]As to matters in dispute, there should not be cross-examination at this stage as the cross-
examination should only be allowed in the full trial of the case.
 

[34]There are statutory provisions defining the terms “public office”, “public officer” and “public 
services”. All these are purely legal in nature and therefore the Defendant should not be 
subjected to cross-examination as he is not competent and not qualified on issue of law and the 
issue of interpreting the statutory provisions. Interpreting the law should be the province of this 
court.
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[35]The word “public office” should be accorded its normal parlance in the context it was used in 
Paragraph 25 of the Defendant’s affidavit. Again it is a matter for this court to interpret the 
meaning of that word.
 

[36]The interpretation of the relevant words does not require for the Defendant to be present in 
court for cross-examination.
 

[37]At this stage, the focus of the court should only be on whether there is a plain and obvious 
case for striking out of the Plaintiffs suit. Cross-examination should only be addressed in the 
main trial itself if the striking out is not granted. The Defendant further submitted this is at this 
stage not a trial on the issues contended in the main suit.
 

[38]This is not a bona fide application of the Plaintiffs as it is filed with improper or collateral 
purpose. The cross-examination if allowed will mean the merits of the case will be cross-
examined at this early stage on the interpretation of the words “public officer” and “public office” 
when this should only be addressed at the striking out stage and not now.
   Court’s Findings   A. The relevant provision 

[39]It should be pointed out that the provisions of o. 38 r. 2 (2) and (3) of the ROC upon which 
the Plaintiffs premised their application respectively state;

 

o.38 r. 2 (2)
 

In any cause or matter begun by originating summons and on application made by notice of application, evidence shall be 
given by affidavit unless in the case of any such cause, matter or application any provision of these Rules otherwise 
provides or the Court otherwise directs, but the Court may, on the application of any party, order the attendance for cross-
examination of the person making any such affidavit, and where, after such an order has been made, the person in 
question does not attend, his affidavit shall not be used as evidence without the leave of the Court.
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o.38 r. 2 (3)
 

Notwithstanding paragraph (1) or (2), the Court may, if it thinks just, order that evidence of a party or any witness or any 
part of such evidence be given otherwise than by witness statement at the trial or hearing of any cause or matter.
 

[Emphasis Added]
 

 

[40]Although o. 38 r. 2 (3) of the ROC is less relevant, it is clear that the provision of o. 38 r. 2 
(2) of the ROC as noted above allows for the present application to be filed.
   B. The approach taken 

[41]As this is as stated an interlocutory application, I should be reminded I ought not to deal with 
the merits of the case proper, the main suit. If I do that, I might be objected of hearing the main 
suit, if it does come to that stage (in view of the fact there is the application to strike out the 
Plaintiffs suit) as I may have formed certain decisions or expressed certain opinions in respect of 
the issues brought for the main suit.
 

[42]In fact I will go a step further in saying not only must I not deal with the merits of the 
substantive case now, I should also refrain from judging the merits of the Defendant’s 
application for the striking out of the Plaintiffs suit at this point of time.
 

[43]At this stage, I should not be making any statements that might indicate my inclinations 
towards any decisions apart from the present application. As I pointed out, there are still the 
substantive suit and the application for striking out before this court.
 

[44]I should also state that for reasons that will become apparent in a short while, I need not 
deal with all the issues raised by both parties in deciding the present application. Deciding only 
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on certain issues in respect of this application now would be more than sufficient to determine 
the outcome of the same.
   C. The discretion of the court 

[45]Both parties though in serious dispute as reflected in the present case, at least at this stage, 
can see eye to eye, in their agreement that in law, for the present application of the Plaintiffs, 
this court has the discretion whether to grant or not the request to cross-examine the Defendant. 
This is after all quite established as noted by a host of cases. See Edmund Ming Kwan @ 
Kwaun Yee Ming, Edmund v Extra Excel (Malaysia) Sdn Bhd & Ors  [2007] 7 MLJ 250, 
Paruvathy a/p Palany v Sathiasealan a/l Govindasamy  [1999] 5 MLJ 151 and Leisure & Allied 
Industries Pty Ltd v Udaria Sdn Bhd  [1980] 1 MLJ 189 to name a few.
 

[46]In fact in Regional Centre for Arbitration v Ooi Beng Choo & Anor  [1998] 2 MLJ 383 it is 
stated that it is settled law that the court retains an absolute discretion whether or not to allow to 
cross-examine a deponent on his affidavit.
 

[47]Further despite the discretion given, it ought to be appreciated that the request for cross-
examination is rarely given as pointed by Lim Beng Choon J in Balwant Singh Purba v R 
Rajasingam  [1987] CLJ (Rep) 468 where he said;

 

This is an application made by the plaintiff for leave pursuant to O 38 r 2(3) [RHC] to cross examine the defendant in 
respect of the affidavit made by him in support of his application to set aside the interim injunction granted by this Court on 
18 December 1986. I dismissed this application after hearing the submissions of Counsel of the respective parties.
 

For purpose of this judgment I need only mention two of the principles. The first one is mentioned in the following passage 
appearing at p 592 of the English Supreme Court Practice [1979] Vol 1:
 

There is a discretion as to ordering cross examination on affidavits filed on interlocutory applications. Cross examination 
upon affidavits sworn in applications for interlocutory injunctions is very rare.
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[Emphasis Added]
 

 

[48]I would add that if the courts were to allow cross-examination of a deponent of an affidavit 
for interlocutory applications for the slightest reasons, these applications will inevitably render 
the time and effort to prepare the affidavit evidence meaningless. Unless it can be shown that it 
is relevant and necessary such applications for cross-examination should not be allowed.
   D. The effect of the discretion 

[49]Although the discretion is given to this court in determining the outcome of the Plaintiffs 
current application, that discretion must still be judicially exercised and of course I am not at 
liberty at my own whim and fancy to decide it according to what I singularly wish. On this, the 
learned Raja Azlan Shah Ag Chief Justice Malaya (as he then was) in the case of Pengarah 
Tanah dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhd  [1979] 1 MLJ 135 
said:

 

... I read the affidavit of the Chairman, Land Executive Committee as claiming an unfettered discretion to grant or reject any 
application under s 124 or impose such conditions or other requirements as the Committee think fit. I cannot subscribe to 
this proposition for a moment. Unfettered discretion is a contradiction in terms...
 

[Emphasis Added]
 

   E. Tetuan Kumar’s conditions 

[50]Perusing Tetuan Kumar’s three conditions imposed for the cross-examination, I find that the 
first condition has been satisfied by the Plaintiffs in that they had replied and disputed the 
relevant part of the Defendant’s affidavit. I see this in Paragraph 5 of the Plaintiffs affidavit in 
support of their current application where they disputed the assertion of the Defendant that he is 
not a member of the public service or he is a public officer.
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[51]On the second condition, I am also of the finding that the proposed cross-examination is 
relevant to the issue raised in the Defendant’s application to strike out the Plaintiffs suit. This is 
with regard to the contention of the Defendant he is not a public officer but bearing in mind at the 
same time the Defendant said in his affidavit that he is being driven by the Plaintiffs from public 
office. At least at first glance, it seems there is a contradiction. However whether at this stage I 
need to find there is indeed contradiction will be explained in the course of this judgment.
 

[52]As for the third condition, respectfully I am unable to agree with the Plaintiffs contention that 
cross-examination of the Defendant is necessary as the Plaintiffs submitted there is insufficient 
affidavit evidence or contemporaneous documents in the Defendant’s affidavit in support for this 
court to decide on the striking out on the issue whether the Defendant is a public servant or 
public officer. I disagree with the Plaintiffs here because the Defendant contention on whether 
he is a public servant or public officer is a question of law. At least that is what is submitted by 
the Defendant. As it is submitted to be a question of law, the Defendant’s evidence now should 
be straightforward and need not be too detailed as compared to a question of fact. That is also 
why there is no need to be elaborate in his affidavit supporting the application for striking out. In 
fact it is common knowledge as a general principle, question or issue of law need not even be 
pleaded. See the Court of Appeal’s decisions in Bank Bumiputra Malaysia Bhd v Emas Bestari 
Sdn Bhd and another appeal  [2014] 2 MLJ 49 and Gan Chong Guan Transport Sdn Bhd v 
Ketua Pengarah Jabatan Pengangkutan Jalan Malaysia & Ors  [2012] 4 MLJ 799.
 

[53]A word of caution is necessary at this stage. Am I at this stage believing it is a question of 
law? No, not at this stage, that will only be decided after I hear the arguments for the striking 
out. As I pointed out, I should not be prejudging the merits of the striking out now. That will have 
to wait for another time and date. As for now, I am only saying I don’t agree that the Plaintiffs 
have proven the third condition in Tetuan Kumar because there is indeed sufficient evidence, 
material or basis to hear the argument on striking out. Again there is sufficient material or basis 
to hear the striking out as the Defendant submitted on a point of law. As earlier stated it ought to 
be straightforward. At the risk of repetition, it must again be stressed it is a point of law says the 
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Defendant but whether it is so will be determined later. Therefore I say at this stage now there is 
no need for cross-examination of the Defendant.
 

[54]Before we leave this issue on the conditions of Tetuan Kumar and whether the Plaintiffs 
have fulfilled these conditions, there is one remaining point on this issue. It is on the fact that 
these conditions are not set in the alternative but cumulative. Reference to Tetuan Kumar will 
allow one to appreciate that the conditions are cumulative in nature. Meaning all three conditions 
must be satisfied and not just any one of them. Like I say, the Plaintiffs had failed to prove the 
third condition.
   F. Did the Defendant contradict himself  

[55]As explained, the Plaintiffs submitted the Defendant contradicted himself by saying he is not 
a public officer but at the same time asserting the Plaintiffs is attempting to drive him out from 
public office. Therefore the Plaintiffs say bring on the Defendant for cross-examination.
 

[56]First assuming I agree there is contradiction, must the Defendant be called for cross-
examination at this stage? No I don’t think so. Even assuming he contradicted himself, the 
Plaintiffs could still assert this in the submission for the striking out without letting the Defendant 
to explain himself before the submission on the striking out. In fact it is quite puzzling why the 
Plaintiffs want to allow the Defendant to explain himself by cross-examining him prior to 
arguments on striking out. Is it not to the Plaintiffs own benefit to leave this untouched if they 
strongly believe the Defendant contradicted himself? I leave this question unanswered for the 
simple reason as I have indicated that I should not be prejudging the merits of the striking out 
application at this stage. If I answer that question in the affirmative, then I could rightly be 
accused of already preconceiving a decision in favour of the Plaintiffs for the striking out. That is 
why I should not be answering that question now. I am only highlighting at this stage, the fact 
that even if it is true the Defendant contradicted himself, by their own belief of the contradiction, 
the Plaintiff could still argue this when arguing the merits of the striking out without the need to 
cross-examine the Defendant now. Say it out that the Defendant contradicted himself when the 
striking out is heard.
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[57]The same applies for the word “public office”. Whether it should be accorded its normal 
parlance in the context it was used in Paragraph 25 of the Defendant’s affidavit is a matter to be 
argued for the striking out. This court will at that stage interpret the meaning and context of that 
word.
 

[58]Second, am I saying the Defendant at this stage contradicted himself? No I am not. Am I 
saying at this stage he did not contradict himself? No I am not. I will say my piece on this when 
the time is right. When is the right time? The right time is after I hear arguments for the striking 
out. Must the Defendant be cross-examined now to better assist everyone for the arguments 
and decision for striking out? No I don’t think so. Without cross-examination at this stage, parties 
can still submit their points of contention for the striking out and I can decide the outcome of the 
same. The Plaintiffs can still submit that the Defendant contradicted himself and the Defendant 
can argue his point of law on his position as Prime Minister.
 

[59]The same reasoning applies for the assertion that TS Muhyiddin and DS Mohd Shafie were 
not allowed to continue their service and four members of PAC who were later appointed into 
the cabinet thus rendering the investigation by the same greatly affected. Even if it is true that 
the Defendant’s denial on this does not accord with public knowledge, there is no reason to 
cross-examine the Defendant at this stage. Let it remain contradicted as the Plaintiffs perceived 
it and for the Plaintiffs to submit on the same for the striking out. I am of the opinion that can still 
be done without the need to cross-examine the Defendant. Again I shall make the decision on 
this alleged contradiction after I hear submissions by both parties for the striking out.
   G. “Public Office” – question of fact 

[60]As to the issue whether “public office” is a question of fact which must be determined first 
before question of law as contended by the Plaintiffs, I am of the finding even if it is true that is 
so, the cross-examination of the Defendant on this term will be of no or little significance 
because this court is more likely to determine the meaning of that term without the input of the 
Defendant in cross-examination at this stage. This court with the assertion as in the affidavit of 
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the Defendant can and should be able to arrive at whatever decision regarding that term without 
the need to cross-examine the Defendant at this stage.
 

[61]Further for the particular term “public office” now, even if I agree that this is a question of 
fact, I see no reason why it could not be determined at the same time as the question of law on 
“public officer” as the Defendants puts it. I am not persuaded to think that this must be 
determined first before the question of law.
   H. Defendant’s credibility  

[62]As noted the Plaintiffs also argued that since there is contradiction on the part of the 
Defendant, he therefore ought to be subjected to cross-examination. The Plaintiff submitted 
cross-examination is appropriate at this stage when the Defendant’s credibility is challenged.
 

[63]On this submission, I have already said that I think whether the Defendant contradicted 
himself should be decided after the submission on the striking out and not now. The credibility of 
the Defendant may be challenged by the Plaintiffs now but that decision on his credibility is not 
to be decided now. In fact the credibility of the Defendant as the Plaintiffs put it can still be 
challenged in the striking out because still the assertion that the Defendant contradicted himself 
is available when the striking out is heard. Therefore it is not true to say the Defendant must be 
cross-examined now. What good would the cross-examination do now as the Plaintiffs would not 
in all probability abandon their challenge on the Defendant’s credibility when the striking out is 
heard despite such cross-examination.
   I. Affidavit upon advised 

[64]What is the effect of statements made in an affidavit said to be affirmed only upon advised 
by solicitors? What should be the interpretation of that kind of statements? Can it be considered 
it is still statements by the deponent of the affidavit or should it be considered that such 
statements are assertions of the solicitors alone and the deponent has no knowledge at all upon 
such assertions? This is in regard to the statements the Defendant made in respect of 
Paragraphs 7, 8 and 25 of his affidavit as alluded earlier.
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[65]I find again that this issue should be decided after the application for striking out is heard. 
There is no hindrance for the Plaintiffs to bring this issue when the same is argued. The cross-
examination of the Defendant is unnecessary as the assertions that had been made by the 
Defendant is clear from his affidavit. He has already expressed in Paragraphs 7 and 8 of that 
affidavit that he is a not a public servant or public officer and in Paragraph 25 of the same 
affidavit, he has indicated that the Plaintiffs are attempting to drive him out from public office. It 
is clear as daylight what he has said pertaining to these paragraphs of his affidavit. Hence there 
is no need to cross-examine the Defendant further on this issue at this stage. The Defendant 
and any other deponents of an affidavit are expected to stand by the assertions made in their 
affidavit. After all it is sworn on the belief that what are stated are true. In this regard even if 
there is cross-examination, the Defendant will not be able to explain more than what he has 
already affirmed in his affidavit especially when he is not legally trained. The repercussion of his 
assertions as reflected in those paragraphs of his affidavit is the domain of his counsels and the 
Plaintiffs counsels to argue in the striking out. Hence the Plaintiffs and Defendant lawyers are 
invited to submit on the effect of these paragraphs of the affidavit when the striking out is heard 
without the need to cross-examine the Defendant now.
   J. Privileged Communication 

[66]I shall also address the submission of the Defendant on s.126 (1) of the Evidence Act 1950 
that was highlighted earlier. It can be seen from the provision that only the Defendant’s advocate 
is estopped from revealing the communication he had had with the Defendant unless the 
Defendant consents. This does not apply to the Defendant’s personally. There is no bar 
stipulated in that provision for the Defendant to explain what was advised or communicated to 
him by his advocate or solicitor. The provision prohibits the advocate but not the Defendant. So 
as can be seen, it is incorrect to suggest that the Defendant can refuse to answer questions on 
communication with his solicitors based on this provision. It is incumbent to explain the 
elaboration here is only in respect of that provision as against the Defendant.
 

[67]However nothing turns on this as I have already explained my reasons for disallowing the 
cross-examination.
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   K. Collateral Purpose 

[68]Although it is contended by the Defendant that the Plaintiffs have a collateral purpose in 
wanting to cross-examine him, I would not venture to make a finding on this at this stage. The 
reasons that have been narrated to refuse the cross-examination are sufficient without the need 
to make a finding on this assertion of the Defendant. Suffice to say that I am unable to agree 
with the reasons advanced by the Plaintiffs for the request to cross-examine the Defendant 
because of the grounds that are already narrated in this judgment.
    Conclusion 

[69]Both the Plaintiffs and Defendant agree that I am given the discretion to decide whether the 
present application ought to be allowed.
 

[70]The matters that I had considered in exercising my discretion include the three conditions of 
Tetuan Kumar, the scope of the application for the striking out and whether the assertions of the 
Plaintiffs in respect of the Defendant’s impugned affidavit should be decided now or only when 
the striking out is heard.
 

[71]Based on the all reasons explained, I do not agree the present application of the Plaintiffs to 
cross-examine the Defendant should be permitted. I also believe the position of the Plaintiffs is 
not prejudiced and compromised for their arguments later in the Defendant’s attempt to strike 
out the suit despite the refusal of this court to grant the Plaintiffs present application.
 

[72]Accordingly the Plaintiffs application is dismissed.

End of Document


	TUN DR. MAHATHIR BIN MOHAMAD & Ors v DATUK SERI MOHD. NAJIB BIN TUN HAJI ABDUL RAZAK                                                                                                                                        [2016] MLJU 369
	Representation
	ABU BAKAR JAIS


